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IN THE COURT OF THE MEMBER,  

MOTOR ACCIDENT CLAIMS TRIBUNAL, SONITPUR, TEZPUR 

   

Present: Smti Bobita Kshetry , AJS, 

      Member, MACT, Sonitpur 

      Tezpur 

 

  MAC No. (D) Case No: 58/ 2019 

   

1. Md. Samer Hussain @ Md. Samir Hussain 

F/o Late Miraj Hussain @ Meraj Hussain 

Vill.: Barikachuburi, 

P.O. & P.S.: Tezpur 

Dist.: Sonitpur, Assam 

         ------- Claimant 

    -Vs- 

1. Md. Ziaul Rahman 

S/o Md. Muzibur Rahman 

Vill: Barikachuburi 

P.O. & P.S.: Tezpur 

Dist.: Sonitpur, Assam 

   ---- Owner of the offending vehicle 

 

2. Md. Ziaul Rahman 

S/o Md. Muzibur Rahman 

Vill.: Barikachuburi, 

P.O. & P.S.: Tezpur  

Dist.: Sonitpur, Assam 

                       ---- Driver of the offending vehicle 
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3.   The New India Assurance Co. Ltd. 

        ---- Insurer of the offending vehicle 

   ----Opposite parties. 

 

Date of argument: 21-10-2022, 12-12-2022, 11-01-2023 

Date of Judgment: 10-02-2023  

       

APPEARANCE: 

Advocate for the claimant : Mr. S. S. Prasad  

Advocate for the opposite party No.1 & 2: Mr. G. Dutta 

Advocate for the opposite party No.3 : Mr. P. Sethi 

 

 

                          J U D G M E N T 

1.    The claimant – Md. Samer Hussain @ Md. Samir Hussain 

has filed an application u/s 166 of the M.V. Act 1988, seeking 

compensation to the tune of  Rs. 15,00,000/- (Rupees Fifteen 

Lakhs only) for the death of his son– Miraj Hussain in a Motor 

Vehicle Accident.  

2.   The claimant’s case, in brief, is that on 07-12-2016 at about 

01.30 PM, his son (since deceased) namely- Miraj Hussain @ Meraj 

Hussain was travelling on the vehicle bearing Registration          

No. AS 12-K/7360 (M/Cycle) as pillion- rider and proceeding from 
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Dhekiajuli towards Tezpur direction being driven by its rider in a 

very rash and negligent manner endangering human lives without 

due care and caution and while they reached Belsiri Line Hotel on 

NH-l5, the driver of the said offending vehicle due to rash and 

negligent driving lost control over the vehicle and capsized on road 

side. That as a result of the accident, the since deceased- Miraj 

Hussain @ Meraj Hussain sustained multiple grievous injuries on 

his person and more particularly sustained grievous head injuries 

and he was immediately taken to Baptist Christian Hospital, Tezpur. 

But, due to critical condition, on the same day Miraj Hussain @ 

Meraj Hussain was taken to the GNRC Guwahati for better 

treatment and he was treated there till 3l-12-2016 but the impact 

of the said accident was so high and the injury was to such an 

extent that the victim died on 3l-12-2016 at his home at 

Tezpur.…………………..                                                ………..  

         It is stated that the deceased Miraj Hussain @ Meraj Hussain 

was a student as well as a private tutor and earning Rs. 10,000/- 

to   Rs. 12,000/- (Rupees Ten Thousand to Twelve Thousand) only 

per month and till before the said accident, the family members 

were fully dependant on the income of the deceased and due to 

the premature death of the sole earning member of the family, the 

family members are completely in distress and has been facing 

acute financial hardship and uncertainty. 
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3. Notices were issued on the opposite party Nos. 1, 2 & 3. 

Opposite Party No.1 & 2 i.e. owner and driver of the Vehicle 

bearing Regd. No. AS-12-K/7360(M/Cycle) filed the written 

statement by denying all the facts and allegations and stated that 

there was no rash and negligent driving on the part of Opposite 

Party No.2 (driver). It is further stated that at the time of accident, 

the vehicle was duly registered in the name of the owner and 

insured with New India Assurance Company Limited, Tezpur Branch 

vide policy No.53110031160100000499 with required validity from 

22-04-2016 to 21-04-2017. The motor cycle driven by OP No.2 was 

having a valid driving licence (DL No. AS-1220050030062) valid 

upto 13.12.2025 and it was driven with due care and caution. 

Hence, prayed to dismiss the claim against OP Nos.- 1 and 2. 

4.   Opposite Party No.3 i.e. the New India Insurance Company 

Ltd. has filed written statement denying all the averments made in 

the claim petition and pleaded, inter-alia that the alleged accident 

the deceased Miraj Hussain @ Meraj Hussain was not riding as a 

pillion rider in the said motorcycle vehicle bearing registration    

No. AS-12-K-7360 (Motorcycle) whereas, the deceased- Miraj 

Hussain @ Meraj Hussain was the one who was actually riding the 

said motorcycle and without having any driving licence and other 

relevant vehicular documents at the time of accident and ,as such,  

the OP NO 3 is not liable to pay for any compensation amount to 

the claimant.  
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5.  On perusal of the pleadings and after hearing from the 

Learned Counsels for both the parties, the following issues are 

framed by my Learned Predecessor :- 

(1)   Whether the accident took place on 07.12.2016 at about 

01.30 P.M. due to rash and negligent driving by the driver of the 

vehicle No. AS-12-K-7360(M/Cycle) and whether the victim-      

Miraj Hussain @ Meraj Hussain died due to the alleged accident ? 

(2)   Whether the claimant is/are entitled to get any compensation 

as prayed for and if so, from whom and to what extent? 

6.   During the course of hearing, the claimant side examined 

3 (three) numbers of witness including claimant himself.  The 

Opposite Parties did not adduce any evidence. 

7.   Heard arguments of Learned Counsels for both the parties. 

Perused the case record as well as the documents.  

 

Discussion, Decision and Reason there of : 

8.   I have considered the evidences on record and after hearing 

the arguments advanced by the Learned Counsels for the claimant 

and the Opposite Party passed the judgment on the issues so 

framed.  

 

Issue No. (1):  

9.         The claimant as CW-1, Md. Samer Hussain @ Md. Samir 

Hussain has reiterated the same facts as narrated in the claim 

petition.  In support of her evidence, he has submitted Exhibit No.1 



Page 6 of 17 

 

is the Accident Information Report, Exhibit No.2 is the certified to 

be the true copy of GDE Extract copy of Dhekiajuli P.S., Exhibit 

No.3- to Exhibit No.26- are the Admission & Discharge certificates 

and various reports issued by GNRC, Guwahati, Exhibit No. 35 is 

the cash memo/Bill amounting to Rs. 94,340.00 (Rupees Ninety 

Four Thousand Three Hundred Forty) only. Exhibit No. 27 is the 

Birth Certificate of Miraj Hussain @ Meraj Hussain.  Exhibit No. 28 

is the Death Certificate of  Miraj Hussain @ Meraj Hussain, Exhibit 

No. 29 to Exhibit No. 31 are various educational certificates of 

deceased-Miraj Hussain @ Meraj Hussain.   

10.    In his cross examination, CW-1 disclosed that his son Miraj 

Hussain died in a RTA on 07-12-2016, but he had filed a claim of 

compensation after 3 years from the date of accident i.e. on         

02-09-2019.  He disclosed that his son died a bachelor and he was 

17 years of old at the time his death. He admitted that no post 

mortem had been conducted on the dead body of his son to 

ascertain the cause of death. He also admitted that no FIR was 

filed by him following the RTA. 

11.    CW-2 Sri Prakash Koiri narrated same facts as CW-1 

regarding the occurrence. He is the eye witness to the accident.  

12.     In his cross examination, CW-2 disclosed that he carries 

passengers  in his auto rickshow within the town area and he 

knows the claimant- Samer Hussain. He also disclosed that he does 

not remember the colour of the offending motor cycle. 



Page 7 of 17 

 

13.     CW-3 Sri Biman Saha narrated same facts as CW-1… 

regarding the occurrence. He is the eye witness to the accident.  

14.      In his cross examination, CW-3 disclosed that he and the 

claimant live at the same locality and he is the proprietor of a soap 

factory. He also disclosed that he was not an attendant to the 

injured at the hospital at the time of admission. He also disclosed 

that he does not remember the colour of the offending motor 

cycle. 

15.      In contra, the Learned Counsel for the Insurance Company 

argued that the claimant has failed to establish that there was rash 

and negligent driving on the part of the driver of the offending 

vehicle bearing Registration No. AS-12-K-7360(M/Cycle). He further 

submitted that there is no FIR and no Post-mortem Report in this 

case and hence, the claimant is not entitled for getting any 

compensation from the Insurance Company.  

16.     The Learned Counsel for the claimant argued that in a claim 

case u/s 166 of the M.V. Act , evidence beyond reasonable doubt is 

not required , rather on the basis of preponderance of probabilities, 

the evidence can be assessed. It is submitted that in the instant 

case, the claimant has established the case by adducing not only 

oral evidence but also documentary evidence.  

 17.    To determine the negligence, reliance is place in the case of 

“National Insurance company Limited vs. Pushpa Rana 2009 ACJ 

287, wherein it was held that “in case the petitioner files the 

certified copy of the criminal record or the criminal record showing 
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the completion of the investigation by the police or the issuance of 

charge sheet under section 279/304 A IPC or the certified copy of 

the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are 

sufficient proof to reach to the conclusion that the driver was 

negligent.” 

18.      In Bimla Devi and Ors. V. Himachal Road Transport 

Corporation and Ors., (2009) 13 SC 530, the Hon'ble Supreme 

Court held: 

       "8.  In a petition under Section 166 of the Act, the Petitioners 

were merely to establish their case on the touchstone of 

preponderance of probability and holistic view is to be taken while 

dealing with the Claim Petition under the Motor Vehicles Act. Para 

15 of the report is extracted hereunder: 

       15.  In a situation of this nature, the Tribunal has rightly taken 

a holistic view of the matter. It was to be borne in mind that strict 

proof of an accident caused by a particular bus in a particular 

manner may not be possible to be done by the Petitioners. The 

Petitioners were merely to establish their case on the touchstone of 

preponderance of probability. The standard of proof beyond 

reasonable doubt could not have been applied." 

 

https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/785258/
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19.      Now, the instant case is filed by the claimant under section 

166 of M.V. Act. Hence, the burden of the proving the rash and 

negligent driving of the driver of the offending vehicle is upon the 

claimant with the only exception that he has to prove the same on 

the basis of preponderance of probability, not beyond all 

reasonable doubt.  

20.       Perused the documents on record, Ext.1 is the Accident 

Information Report (Form-54) from which it reveals that an 

accident occurred on 07-12-2016 at about 01:30 P.M. in which the 

claimant’s son died. The vehicle bearing Registration                 

No. AS-12-K/7360(M/Cycle) is shown to be the offending vehicle. 

Ext.2 is the certified copy of Dhekiajuli P.S. GDE No. 194 dated    

07-12-2016. Thus, both these documents are prima-facie proof of 

the occurrence of the accident. Ext- 3 to 26 & Ext-35 are the 

medical documents and Discharge Certificate. 

21.       It was argued on behalf of the Insurance Company that in 

the absence of any post-mortem report , it cannot be held that the 

injured died due to accidental injuries . It is true that there is no 

post-mortem report on record .But , the evidence of CW-1   is clear 

that the said death was due to the accidental injuries. There is no 

evidence of the Insurance Company in support of the defence plea 

that the deceased did not die due to accidental injuries. So, the 

version of CW-1 (claimant) cannot be disbelieved. Claimant has 

produced the medical documents regarding the treatment of the 
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deceased.  He has denied the suggestion that the deceased did not 

die due to injuries sustained by him in the accident. Upon perusal 

of Ext-3(Discharge Certificate), it shows that the deceased was 

discharged on 31-12-2016 at 10.00AM and he passed away on the 

same day. Regarding non-production of Post-Mortem report, the 

Learned Counsel for the claimant argued that failure to perform a 

post-mortem cannot be a ground to stop a claim for compensation 

and has relied on the decision of Hon’ble Patna High Court in the 

case of Vijaylaxmi Devi vs Ram Naresh & Ors reported in 2003 ACJ 

1140.  In the present case too, the non-filing of the post-mortem 

report would not defeat the claimant’s case. From the evidence of 

the CWs and the medical documents , it is concluded that the 

injuries suffered by the victim  on 07-12-2016  resulted in his death 

on 31-12-2016.    

22.        In view of the evidence of CW-1 as well as the documents 

relating to criminal case, it can be said that the claimant is able to 

prove that his son – Miraj Hussain @ Meraj Hussain died in a road 

traffic accident on 07-12-2016 due to rash and negligent driving by 

the driver of the offending vehicle bearing registration No. AS-12-

K/7360(M/Cycle) 

           Hence, issue 1 is decided in favour of the claimant.  
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Issue No. (2): 

23.       It is already established that the claimant’s son died due to 

motor vehicle accident caused due to rash and negligent driving of 

the driver of the vehicle bearing Registration No AS-12K/7360 

(M/cycle), so the claimant is entitled to receive compensation.  

24.         The real problem arises in the case of death of children is 

that they are not earning at the time of accident and they are still 

studying. 

25.       In 2007 ACJ 160 Hon’ble Supreme Court in New 

India Ass. Co. Ltd. -Vs- Satender held that:-………………………… 

          “In the case of death of an infant, there may have been no 

actual pecuniary benefit derived by the parents during the child’s 

lifetime. But this will not necessarily bar the parent’s claim and 

prospective loss will find a valid claim provided that the parents 

establish that they had a reasonable expectation of pecuniary 

benefit if the child had lived.”  

 In 2012(1) TAC 494 (Ker) it is held that:- 

            “In a claim for compensation in respect of death of a 

minor child U/S 166, claimants must be entitled, at least to amount 

which would have been payable if claims were staked under 

Section 163-A of the M.V.Act”.   

26.       In this instant case , the claimant (CW-1) has claimed that 

his deceased son was college going student aged 17 years and he 

was earning Rs. 10,000/-  to 12,000/- only per month as a private  
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tutor. Ext-27 is the Birth Certificate of the deceased –Miraj Hussain, 

wherein his date of birth is mentioned as 03.9.98. The accident 

took place on 7.12.16. So , the deceased was 17 years on the date 

of accident. But the claimant did not produce any income proof 

document with regard to the income of his deceased son.  He did 

not examine any student as witness or the respective parents to 

prove that his son was a tutor before the accident. His cross-

examination discloses that he earns his livelihood from rental 

income and he is a Welder by profession. So, it is clear that the 

deceased- Miraj Hussain was a minor and a non earning person at 

the time of his death.   

27.       Under the Second Schedule of the Act in case of non-

earning person, his income is notionally estimated as Rs 15,000/- 

per annum. The second schedule is applicable to claim petition 

filed under Section 163-A of the Act. The second Schedule provides 

for the multiple to be applied in case where the age of the victim 

was less than 15 years and between 15 years but not exceeding   

20 years. 

28.          In the case of Manju  Manju Devi –Vs- Musafir Paswan, 

2005 ACJ 99 (SC), dealing with the accidental death of 13 years old 

boy, while awarding compensation under the Motor Vehicles Act, 

1988, Apex Court took into account the notional income stipulated 

in the Second Schedule being Rs. 15,000/- per annum.    
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The relevant portion of the judgment is reproduced thus:-…………… 

        “3. As set out in the second schedule to the Motor Vehicles 

Act, 1988, for a boy of 7 years of age, a multiplier of 15 would 

have to be applied. As per the Second Schedule she being a non 

earning person, a sum of Rs.15,000/- must be taken as the 

income. Thus the compensation comes to Rs.2,25,000/-     

29.       Relying upon the decision of Hon’ble Supreme Court in 

New India Assurance Co. Ltd vs Satendra reported in 2007 ACJ160, 

it is held that the claimant being the father of the deceased is 

entitled for compensation due to death of the minor son. 

Admittedly, the mother of the deceased is a Psychiatric patient and 

Exts -32 to 34 are medical documents regarding her treatment.  

Thus, resorting to the structured formula in schedule II of the Act, 

holding the notional income at Rs 15,000/- per annum, for non-

earning person and multiplier of 16 as applicable for victims, the 

compensation comes to Rs 2,40,000/- 

30.            Since the deceased had no income of his own, there is 

no question of any deduction from the amount of compensation 

which is determined taking into account the notional income of the 

deceased. On the basis of the said decision, it is concluded that 

while calculating the compensation on account of death of the 

minor son of the claimant, nothing should be deducted from the  

 

 



Page 14 of 17 

 

notional income towards personal expenditure of a deceased minor 

who had no income.        

31.       It is well settled legal principle that in addition to awarding 

compensation for pecuniary losses, compensation also must be 

granted with regard to future prospects of the children.  

32.         The constitution bench judgment in National Insurance 

Co. Ltd v Pranay Sethi, ( 2017) 16 SCC680 dealt with various heads 

under  which compensation is to be awarded in a death case. One 

of these heads is loss of consortium that encompasses “ spousal “, 

“parental” and “filial” consortiums. Filial consortium is the right of 

the parents to compensation in case of an accidental death of a 

child. An accident leading to the death of a child causes great 

shock and agony to the parents and family of the deceased. 

33.      Considering the facts and circumstances of the case, the 

claimant is also entitled to a sum of Rs. 25,000/- on the head of      

future prospect and Rs. 40,000/- on the head of filial consortium. 

Claimant also incurred  an amount of  Rs. 94,340/- for  medical 

treatment of his son. Thus , the claimant is entitled to get an 

amount of Rs.2,40,000/- + Rs.25,000/- + Rs.40,000/- + 

Rs.94,340/- = Rs.3,99,340/- (Rupees Three Lakhs Ninety 

Nine Thousand Three Hundred & Forty) only in total as 

compensation. 

34.      It is also an admitted fact that the offending vehicle bearing 

Registration No. AS-12-K/7360(M/Cycle) was duly insured with the 

New India Assurance Company Limited, Tezpur Branch having 
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policy No.53110031160100000499 with required validity from      

22-04-2016 to 21-04-2017. The accident occurred on 07-12-2016, 

which is during the subsistence of the policy of the vehicle.              

Hence, OP No. 3 i.e. the New India Assurance Company Limited is 

liable to pay compensation to the claimant. 

         Hence, issue no 2  is decided accordingly.                

 

 

O R D E R 

 

35.      In the result, the claim petition is allowed awarding             

Rs. 3,99,340/- (Rupees Three Lakhs Ninety Nine Thousand 

Three Hundred & Forty) only  to the claimant with interest 

thereon @ 6% per annum, from the date of filing the claim petition 

i.e. 02-09-2019 till realization.   

36.      The opposite party No.3 i.e. The New India Assurance Co. 

Ltd, is directed to deposit the awarded amount within a period of 

30(thirty) days from the date of receipt of this order to this 

Tribunal only by RTGS/NEFT, for transfer of the same to the 

account of the claimant. 

37.       Furnish a free copy of this judgment to parties concerned 

as provided u/s 168(2) MV Act within 7 (seven) days from the date 

of judgment. 

38.      The case is disposed of on contest. 
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39.    Given under my hand and seal of this Tribunal  on this 10th 

day of February, 2023, at Sonitpur, Tezpur.  

 
Dictated and corrected by me. 

 

 

          (Smti Bobita Kshetry) 

Member, MACT                   Member, MACT 

       Sonitpur, Tezpur.                   Sonitpur, Tezpur. 
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A N N E X U R E 

1. Witness of the Claimant: 

           (i) Md. Samer Hussain@ Md. Samir Hussain 

  (ii) Sri Prakash Koiri 

  (iii) Sri Biman Saha 

2. Witness of the Defence: 

              Nil 

3. Claimant’s Exhibits: 

             Ext. 1 Accident Information Report (Form 54). 

Ext. 2 GDE Extract Copy.  

Ext. 3 to 26 Medical Documents. 

Ext. 27 Birth Certificate of deceased.   

Ext. 28 Death Certificate  of deceased.   

Ext. 29 to 31  Educational documents of deceased. . 

Ext. 32 to 34  OPD Tickets. 

Ext. 35 Medical Cash Memo. 

4. Exhibits of the Defence: 

         NIL. 

 

 

 (Smti Bobita Kshetry) 
                   Member,  

MACT, Sonitpur, Tezpur  
 


